IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA
upon the relation and for
the use of the TENNESSEE
VALLEY AUTHORI TY
Plaintiff

V. NQ 1:96C/233-B-A
ADDI TI ONAL RI GHTS W TH RESPECT
TO AN EXI STI NG EASEMENT AND
Rl GHT- OF- WVAY OVER LAND, I N
LOMNDES COUNTY, M SSI SSI PPI
GEORGE A. VEIR JR
Def endant s

MVEMORANDUM OPI NI ON

This cause conmes before the court upon the notion of the
plaintiff, United States of Anmerica, through its agent the
Tennessee Valley Authority (TVA), for judgnent on the pleadings
pursuant to Rule 12(c) of the Federal Rules of G vil Procedure.
The defendant CGeorge A Weir, Jr., has not filed a response as
contenpl ated by Rule 8(d) of the Uniform Local Rules. The court,
having fully considered the plaintiff's nmotion, finds that it is

wel | -t aken and shoul d be granted.

FACTS
This is a condemation action in which the TVAis seeking to
condem additional rights with respect to an exi sting easenent and
ri ght-of -way over |l and | ocated i n Lowndes County, M ssissippi. The

condemmed land is to be used for the erection, operation and



mai nt enance of el ectric power transm ssion circuits. |In accordance
with the Declaration of Taking Act, 40 US C 8§ 258a, the
plaintiff, at the time of filing this action, deposited $2, 100. 00
wth the court as its estimate of just and | i beral conpensation for
the property taken.

Def endant Weir has filed a letter with the court objecting to
the taking of his property on the grounds that the TVA has not
sufficiently designed its power line so as to limt the nunber of
additional structures to be placed on his property, and that just
conpensati on has not been offered for his | oss. Defendant Wir has
further filed aletter notion in which he asks the court to require
the TVA to pay him for the value of trees renoved from his
property. The plaintiff has noved for judgnment on the pleadi ngs
with respect to the taking on the grounds that the defendant's

objections do not raise a justiciable issue in this action.

LAW
The TVA' s statutory authority under 16 U.S.C. 88 831c(h), (i),
(j), and 831x, to acquire property to carry out the purposes of the
TVA act is clear. This authority was expressly recogni zed by the

United States Suprenme Court in United States ex rel. TVA v. Wl ch,

327 U.S. 546 (1946), in which the Court stated:

To make cl ear beyond any doubt the TVA s broad power [ of
condemmation], Congress in 8 25 authorized [TVA] to file
proceedi ngs..."for the acqui sition by condemmati on of any
| ands, easenent, or rights of way which, in the opinion
of [TVA], are necessary to carry out the provisions of
this Act."



|d. at 554. Accord United States ex rel. TVA v. An Easenent and

Ri ght - of -Way, Etc., 235 F. Supp. 376, 377 (N.D. Mss. 1964) ("The

authority and power of TVA to condemm all property that it deens
necessary for carrying out the purposes of this Act is established
beyond question.").

Moreover, where a federal taking of property is authorized,
such as through the TVA Act, the necessity, expediency, |ocation
and extent of the taking are purely |legislative questions for
Congress or the executive agency to which Congress has del egated
condemation authority. As such, objections to such determ nations

do not present a justiciable issue. 1In Joslin Mg. Co. v. Gty of

Provi dence, 262 U S. 668 (1923), the Suprene Court specifically

hel d:
That the necessity and expedi ency of taking property for
public use is a legislative and not a judicial question
is not open to discussion....The question is purely
political, does not require a hearing, and is not the
subj ect of judicial inquiry.

Id. at 678 (citations omtted). See also Illinois Cent. RR V.

TVA, 445 F.2d 308, 313 (6th Cr. 1971); United States ex rel. TVA

V. An Easenent and Ri ght-of -Way, 682 F. Supp. 353, 357 (M D. Tenn.

1988); United States ex rel. TVA v. An Easenent and Ri ght-of - Vay,

246 F. Supp. 263, 270 (WD. Ky. 1965), aff'd, 375 F.2d 120 (6th

Cir. 1967); United States ex rel. TVA v. An Easenent and Ri ght-of -

Way, Etc., 235 F. Supp. 376, 377 (N.D. Mss. 1964).



The declaration of taking filed herein affirmatively states
that the taking is "for the use of the United States of Anerica
acting by and through its agent, the Tennessee Valley Authority"
and that the "public use for which the additional rights are taken
is the erection, operation, and maintenance of electric power
transm ssion circuits." The defendant does not suggest in any way
that the stated purpose for the taking is fraudulent, and it is
clear that condemmation for the stated purpose is within the
authority of the TVA Act. Thus, in accordance with the precedents
cited above, this court nust concl ude that defendant's objectionto
the taking of his property by the TVA does not present a
justiciable issue in this action. Any concerns the plaintiff may
have regardi ng the anobunt of conpensation can be addressed at the
conpensation hearing to be held at a |later date.

CONCLUSI ON

For the foregoing reasons, the <court finds that the
plaintiff's notion for judgnment on t he pl eadi ngs shoul d be grant ed.

An order in accordance wth this nenorandum opinion wll
i ssue, along with an order of possession.

TH'S, the day of April, 1997.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



